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TIPS FOR MANAGING THE 
“MEGA-MEDIATION” 

There is no such thing as a simple or typical mediation.  Every case you mediate will present unique challenges 
since the personalities and negotiating styles of the parties, their counsel and other participants in the process and the 
attendant interpersonal dynamics, will be different.  Just like snowflakes and fingerprints, no two mediations, whether 
involving personal injury, probate, commercial or malpractice disputes, will be the same. This is what makes each 
mediation fun, interesting and challenging.  

A mega-mediation can be a dispute with many complex facts and/or issues, a dispute involving a huge amount of 
money, or a dispute involving multiple parties. What should be recognized is that everything that is true of a two-
party mediation is also true of a mega mediation. In other words, a mega-mediation is a small mediation multiplied 
many times over. Thus, for example, if there are more parties, there will be more attorneys, more personalities, more 
opinions and possibly more obstacles to settlement. Motivating the parties to negotiate and agree on terms of a 
mutually acceptable settlement in a two-party dispute can be an arduous process under the best of circumstances. 
Imagine how much more challenging it is to accomplish the same goal in the mega case. For this reason it can be 
nerve-wracking for the mediator who may worry about how he or she is going to manage such a large dispute with 
so many issues and parties. This article offers some tips that can help mediators safely navigate the many obstacles 
in a “mega-case.”  The authors practice in the State of Florida.  Although the legal references in the article cite to 
Florida law in certain sections, the principles and recommendations discussed in those sections are generally 
applicable in whole or in part to other jurisdictions. 

Before getting to those tips, it is important to note that the essence of the process of mediating is essentially the 
same whether the case is large or small, complex or straightforward. Typically, the parties must go through certain 
steps in order to develop the frame of mind to negotiate and find common areas of agreement. One of the conditions 
of this frame of mind is that the parties’ representatives must feel good about what they are trying to accomplish. 
Mediators must help the parties reach this positive state of mind. They need to understand body language, be able to 
read between the lines of verbal communications, and have antenna that are sensitive enough to uncover the 
concerns, interests and needs of the party representatives.  

For example, is the vice president of human resources at Party A, who is at the mediation, worried about what 
her boss, who is not present, will think of her handling of the dispute and/or the mediation? (Constituencies of party 
representatives can play a key role in mediation, even when they are not physically present.)  Money is often a 
symbol of some deeper resentments or hurts, so mediators must be able to identify the issues underlying the 
monetary demand. In addition, mediators must know how to help party representatives save face and back away 
without appearing weak.  

It is well known that in certain kinds of disputes, the giving of an apology—which can reduce negative emotions, 
including anger and resentment, in the recipient—is often what the claimant wants more than anything else. Because 
mediation communications are not subject to disclosure under most mediation laws and rules, an apology will be 
considered confidential, which can make the respondent more inclined to apologize.1 A much-desired apology can 
set the stage for, or be a component of, a settlement that satisfies the claimant’s needs. 

The mediator must also understand the interpersonal dynamics between attorney and client.  Since attorneys do 
not like to be the bearers of bad news, they often look to the mediator to make the client aware that its case is not as 
strong as the client thinks. 
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Attorneys who are not experienced in mediation may expect to speak for their clients in the joint and private 
mediation sessions. Mediators, however, consider participation of the party representatives to be essential in 
mediation and they must know techniques to involve them in the process.  

Next we provide some practical guidance to help mediators safely navigate through the many obstacles presented 
when mediating the “mega-case.” 

1. DON’T PANIC
Mediating a mega-mediation can be scary. What you need to know is that the role of a mediator is essentially the

same as in a two party mediation, except that you will be dealing with many more people and personalities. You 
have a skill that you can count on, just like you can count on knowing how to swim, whether you are in a swimming 
pool or the deepest waters of the Marianas Trench, the deepest point in the Pacific Ocean. In the classic movie 
“Hoosiers” there is a wonderful scene in which an underdog basketball team arrives at the huge arena in which the 
Indiana state championship game is to be played. Gene Hackman plays the coach and he asks the players, who are 
clearly awed by the cavernous arena, to measure the height of the basket from the floor to its rim and the distance 
from the free throw line to the basket. The players are relieved to learn that these dimensions are the same as those in 
their small gymnasium back home. It is important not to panic because panic can cause a person to “choke” which 
does not lead to a good solution.  

2. LOGISTICS ARE CRITICALLY IMPORTANT
Organization of the mediation session is essential. Attention must be paid to every detail.  The who what where

when and why questions that make up a well-written news story, can help you accomplish this: 

(a) “Who?” refers to who will be participating in this mediation session? You must know the names of
everyone who will be attending the mediation, including the party representatives, the parties’ attorneys, and
insurer representatives. Before the session you should have a joint conference call with the case manager
and the attorneys. In most mega-cases you should contact the attorneys directly, introduce yourself to the
attorneys and their legal assistants, and ask for their assistance in identifying all of the “players”, including
which parties they represent and any other people who will be―or should be―participating in the
mediation process.  This information will also help you determine where the mediation conference will need
to be held. This is a critical initial step because it may not be immediately obvious that you are being asked
to conduct a “mega-mediation”. Beware of pleading captions that use the catch-all “et al.” It might be
shorthand for the involvement of many more parties than is initially apparent.  This is also important in
determining who will be bound by the mediation settlement agreement, as well as the existence of others
who are not represented at the mediation but may be impacted by the result.  Minors, persons under a
disability and heirs are just a few examples of persons whose interests may be impacted but are not
represented at the mediation conference.

(b) “What?”: In order to effectively mediate any case, it is important that the mediator ascertain answers to the
following questions:
(1) What is this case about from the party’s perspective?;
(2) What are the issues of each party?;
(3) What are the (hidden) agendas of each party?;
(4) What does each party really want out of this process?;
(5) What issues do the parties have in common?; and
(6) What interests do the parties have in common?  In the multiple party mediation, in which there will be

so many disparate answers to these questions, it is especially important that mediators begin the quest to
learn the answers to these questions as soon as possible.

(c) “When?”: Determining when the mediation conference will be held can be an especially vexing challenge
when mediators are attempting to coordinate the hectic calendars of many busy attorneys, parties and other
interested participants.  Be patient and persistent.  If you attempt to do this yourself, you will get to know
the attorneys’ legal assistants, paralegals and other support staff quite well, which can also facilitate the
mediator’s understanding of the case. Always be pleasant, polite and professional during these
conversations.

(d) “Where?”: The location of the mediation conference will be determined by the number of people who will
be participating in the mediation process. You must honestly assess whether your mediation facilities can
comfortably accommodate all of the people who will be coming to the mediation. Is your main conference
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room large enough to comfortably seat all of your guests for an opening joint session?  Will you have 
enough “break out” rooms in which you will be able to conduct private meetings with different parties and 
their counsel and representatives?  Are your walls sufficiently thick and insulated so that parties will not be 
able to “listen” to private conversations in adjacent rooms?  Can your facilities physically accommodate the 
special needs of any individuals who will be attending? As the mediator you are also the “host” and you 
should be concerned about the comfort and welfare of all of your “guests” throughout the duration of your 
mediation process. It is best that mediators carefully review these considerations well in advance of the 
scheduled mediation conference. Learning that your facilities are inadequate to meet the needs of your 
guests on the day of the mediation conference may have disastrous consequences.  As the late Karl Malden 
used to caution at the end of those old commercials for travelers checks: “don’t let this happen to you.”  In 
the event you determine that you will need to schedule the mediation for another location, it is imperative 
that this matter be discussed with the parties’ counsel as soon as possible to explore options for alternative 
venues.  Perhaps they can suggest a hotel which will have rooms with ample space for joint sessions and 
multiple “breakout” rooms for the different parties, their counsel and representatives, as well as restaurants 
and recreational facilities for parties when they are not actively engaged in discussions with the mediator or 
other participants. As always, the specific arrangements surrounding the selection of the hotel and 
responsibility for paying for the use of the facility must be discussed with and agreed upon by the parties 
and their counsel well in advance of the mediation process, and should be included in the mediator’s 
engagement letter. Selecting an alternate site for the mediation impacts the mediator’s control over the 
mediation environment. If you are mediating in an executive suite or a hotel that is being used by members 
of the public during the time you are conducting your mediation conference, please pay special attention to 
protecting the parties’ privacy and the confidentiality and integrity of the mediation process. Make sure that 
the hotel does not reserve rooms prominently featuring the names of the parties.  Similarly, please remember 
that the “walls have ears” so it is important that private business and discussions not be held in public areas 
like restaurants, lobbies and restrooms. 

(e) “How?”:  There are two very important questions which must be answered long before the date of the
mediation conference:
(1) “How long will the mediation conference last?” and
(2) “How will the parties be appearing at the mediation conference?” It can take a long time to discuss and

understand the interests, needs, motivations and concerns of multiple parties, attorneys and
representatives. It is essential that an appropriate amount of time be set aside for this important process 
so that the mediator and the parties will have sufficient time to voice their positions and listen to one 
another. Since the mediation conference provides a unique opportunity for all of the parties and 
decision makers to sit down in one place at the same time, it is essential that “attention must be paid” to 
everyone. Although mediation is a voluntary process in which no one can be compelled to remain 
against their will, it is extremely important that everyone understands how much time has been 
allocated for the mediation conference and that they make a commitment to being actively engaged in 
the mediation process for its duration. Similarly, mediators should contact the parties’ attorneys well in 
advance of a scheduled mediation conference to confirm their participation in the mediation process 
and also to make sure that the parties’ representatives with “full settlement authority” as required by the 
new provisions of Rule 1.730 of the Florida Rules of Civil Procedure, if applicable, will be attending 
the mediation conference.2 In the event the parties and their counsel have consented to the appearance 
of a party representative by teleconference or excused the appearance of a party altogether, this should 
be confirmed in writing and shared with everyone well in advance of a scheduled mediation 
conference.3  In the absence of the parties’ stipulation waiving the appearance of a party or a court 
order excusing same, the failure of a party with full settlement authority to appear can be treated as a 
non-appearance, which could subject that party to the imposition of sanctions by the court. As a practical 
matter, this could effectively shut down a mediation process in which many busy professionals from 
throughout the state, country or beyond had cleared their busy schedules just for this important event. The 
chances of them agreeing to do so again are likely to be slim and none. 

3. CONFIRM, CONFIRM, CONFIRM
Confirm the date, time and location for the mediation conference with everyone multiple times. Make sure

everyone knows where they are supposed to be and when. If the mediation conference is not at your office, make 
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sure that you and everyone else has current and accurate directions to the locations so that they know how to get to 
this destination. Don’t rely exclusively on GPS navigation systems. Do not leave anything to chance. You want to 
make sure that everyone arrives punctually for this important appointment and at the same place. 

4. CREATE A “SCORECARD” FOR ALL OF THE PLAYERS
In the multiple-party mediation, it can be extremely difficult to keep track of all of the participants without a

scorecard.  Create a list which contains the names of all of the attorneys together with the names of their clients and 
their representatives with full settlement authority. If possible, try to obtain a cell phone number for each of these 
participants as well as an e-mail address, in the event that you need to contact them if there is an emergency or if you 
need to speak with them during the mediation process when the participants are scattered throughout the mediation 
facility. In a case involving many parties, lawyers and representatives, create your own name cards so that you and 
everyone else will know the names of the participants. It is helpful to learn the names of all of the participants and to 
refer to them by name throughout the mediation process. 

5. BE A PROFESSIONAL
Be on time! Demonstrate to the participants your commitment to the process and to them by being punctual. It is

your privilege to serve as their mediator.  Don’t ever make the parties wait for you. 

6. THE IMPORTANCE OF MEDIATION SUMMARIES
In the multiple-party mediation, case summaries can be extremely helpful to the mediator as well as the parties

and their lawyers.  This is an excellent way for mediators to learn about the case and understand the parties’ interests 
and positions. It provides the mediator with valuable context for the dispute and provides valuable background 
information. The drafting of a mediation summary also allows the attorneys to focus on the case and articulate the 
client’s perspective on the subject dispute. A review of multiple mediation summaries will also help the mediator 
identify areas of agreement and commonality between the participants. If an attorney does not want to provide a 
mediation summary, mediators may request a copy of pertinent pleadings and memorandum of law that have already 
been filed in the case. Attorneys should be encouraged to provide mediation summaries.4 A thorough mediation 
summary not only prepares the mediator, but also prepares the lawyer for mediation.  Sometimes, an attorney who 
chooses to send the pleadings instead of a summary may not be truly prepared to mediate.  Likewise, the bare 
pleadings do not inform the mediator of any emotional or non-economic drivers or impediments to settlement. 
Where are the parties in the process?  Are they at the pleading stage or on the eve of trial?  Have they engaged in 
discovery?  Sometimes the biggest impediment to settlement is that the parties have not learned enough about the 
strengths and weaknesses of their case to properly evaluate settlement. It is appropriate for mediators to charge the 
parties for time expended in reviewing these summaries as the reading of the summaries will enhance the mediator’s 
understanding of the case. However, the mediator’s compensation for such services must be clearly spelled out in the 
mediator’s engagement letter to the parties and their counsel. 

7. CONSIDER USING PRE-MEDIATION PRIVATE SESSIONS
In a multiple party mediation, mediators should consider, only with the permission of the parties and their

counsel, meeting privately with the parties and their counsel, if any, prior to the scheduled mediation conference for 
the purpose of understanding the history of negotiations (if any) between the parties and learning more about the 
dispute. Similarly, with the permission of the parties and their counsel, mediators should also consider the use of 
telephone conversations with the parties and counsel for the purpose of understanding their issues, conference calls 
with only the attorneys to discuss potential ways to structure the upcoming mediation conference as well as 
conducting private telephone conversations with the parties’ attorneys to explore approaches that might best 
facilitate a successful outcome to the dispute. In a mega-mediation, such pre-mediation caucusing can be invaluable 
in learning the issues and the needs of the parties.  It is also a time saver when the day arrives for plenary mediation. 
The mediator should stress to the attorneys and to the parties that such pre-mediation caucuses are part of the 
mediation process and therefore clothed with the same confidentiality as the plenary session.5  While mediators may 
also charge for these services, the specific terms of the mediator’s compensation for providing these services must 
again be clearly enumerated in the mediator’s engagement letter to the parties and their counsel. 
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8. ENGAGE ALL PARTICIPANTS IN THE MEDIATION PROCESS
A popular performer on the old “Ed Sullivan Show” was a juggler.  During his act, he would slowly spin a long

line of dishes that were carefully balanced on their sticks. He would meticulously get each plate spinning. As he 
reached the end of the line, the first dishes began to slow down and wobble precariously, on the verge of falling and 
shattering on the floor. However, the juggler had an amazing ability to keep all of the plates spinning, paying enough 
attention to each of them so that they avoided disaster. Mediators in multiple party cases must possess this same 
talent. Mediators must keep all of these different people interested, involved and actively engaged in the entire 
mediation process. Mediators must strive to make all of the parties, their attorneys and their representatives feel as if 
they are active participants, and that their interests and concerns are not being neglected or ignored. One way of 
accomplishing this is to “bundle” parties with like interests together for joint private caucus. Of course, this must be 
done only with the approval of all of the parties and their attorneys in advance.  Care should be taken to emphasize 
that such joint sessions are confidential and that any party who desires a private caucus with the mediator will be 
accommodated. This helps streamline and simplify the mediation process for all concerned. 

9. SCHEDULING APPROPRIATE AMOUNTS OF TIME WITH PARTICIPANTS, ATTORNEYS AND
REPRESENTATIVES

In the multiple party mediation, mediators should consider developing a schedule which designates certain times
for the mediator to meet with some of the parties and their counsel, and other times for the mediator to meet with 
other parties, counsel and representatives.  These times can be discussed, scheduled and posted for all of the 
participants to see. This enables the parties to know when they will need to be available to meet with the mediator 
and when they can use the remaining time for other activities, whether meeting with other participants, relaxing or 
conducting other activities. The parties will not all require the same amount of time to meet with the mediator, but it 
is important that they all feel as if they are involved in the process.  During a multiple party case, it can be 
challenging for the mediator to find the time to meet with everyone. Sometimes, parties may go many hours or even 
days without ever speaking with the mediator. If parties feel that they are being ignored by the mediator, it is 
difficult for them to be receptive to the mediation process and the potential resolutions that may be generated by the 
other participants. 

10. SIMPLIFY, SIMPLIFY, SIMPLIFY
When in doubt, mediators should try to break down and simplify the dispute.  It is often helpful to meet with all

of the defendants together at the same time in a private session and get a sense of how they interact with each other. 
Are they all united or do any of them seem to want to make separate deals?  Afterwards, the mediator may consider 
meeting separately with each of the defendants (even if only briefly) or a group of defendants (even if only briefly) 
to explore their commonality of interests and goals. Sometimes, they may be very united in their interests. 
Sometimes, they may be very polarized in their views. The mediator should always strive to simplify the case and 
identify the issues, interests and concerns of the parties. A veteran mediator once suggested that mediators must 
“peel away the layers of the onion” to get to the real heart of the dispute. Henry David Thoreau eloquently stated: 
“Simplify.  Simplify.  Simplify.” 

11. CONSIDER THE USE OF CO-MEDIATION
Sometimes, depending upon the size and complexity of the dispute, mediators may suggest to the parties and

their counsel the possibility of using a team approach to mediation. This is frequently used in family mediation, in 
which one mediator (usually a mental health professional with expertise in managing emotional issues) focuses on 
the psychological aspects of the dispute and the other mediator (usually an attorney) addresses the legal elements of 
the dispute. A multiple party case may warrant the investment of two dispute resolution professionals in the same 
case. However, the mediator should never retain the services of a second “co-mediator” without the permission of 
the parties and their counsel. Similarly, the terms of this co-mediation partnership must be clearly enumerated in the 
mediators’ engagement letter and clearly understood by all of the participants. 

12. MEDIATOR’S COMPENSATION
As has been mentioned several times in this article, the terms of the mediator’s engagement must be clearly

spelled out in the mediator’s engagement letter. The challenges of mediating a multiple party case may be 
exponentially greater than those of mediating the more typical “two party” case. Accordingly, mediators should 
carefully consider how much they should charge for their services in such a case. Mediators should also consider 
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whom they will be billing for their mediation services: will they bill each individual party named the same fractional 
amount for their services? or will they divide the bill by the number of attorneys representing the various parties in 
the case? or in some other way that is agreed upon by the parties? It is important that this be addressed well before 
the mediation conference so there is no confusion and so that it can be clearly enumerated in the mediator’s 
engagement letter. Similarly, if the mediator is going to request a retainer deposit from the parties before the 
mediation, the amount requested from each party and the date by which it should be paid should also be spelled out 
in this agreement.  When in doubt, spell it out. 

13. BASIC HOSPITALITY
Mediators should strive to be the consummate hosts. Throughout the mediation sessions, remain sensitive to the

comfort of your guests.  If the mediation is held in your offices, refreshments such as water, coffee, tea, soft drinks 
and snacks should be readily available and plentiful. In some instances, it may be appropriate to provide lunches and 
dinners for all of the participants. Sometimes, depending upon the circumstances, the ceremonial act of “breaking 
bread” with one another can be a powerful and effective way for parties to bridge their differences and come to 
resolution. At other times, the parties may need to take periodic breaks so they can meet privately and strategize with 
their counsel and representatives. In multiple party mediations, there is often a great deal of “down time,” in which 
the parties are simply waiting to meet with the mediator. Providing magazines, newspapers, board games and even a 
deck of cards can sometimes keep the parties entertained and occupied while they are waiting for their time with the 
mediator. Check in with the parties periodically to see if they need anything and let them know you have not 
forgotten about them. Let them know how you are progressing with the mediation process. Common courtesy and 
gracious hospitality will help the participants feel welcome and valued throughout an arduous mediation process. 

14. PAY ATTENTION
As mediators, we must always be aware of what’s going on around us during the entire mediation process. Be

sensitive to the dynamics between all of the participants. Are there certain groups of parties, attorneys and 
representatives who seem to cluster around each other?  Are there other factions which seem to have distanced 
themselves from the other participants or have other groups seemed to have consciously (or unconsciously) 
separated from them? How do the parties speak to one another? Are they civil or is there disdain between them and 
their representatives? Where do the participants position themselves when they are seated at the mediation table for 
the initial joint session? Are they sitting closer to the mediator or are they sitting as far away from the “action” as 
possible as if in a hurry to exit?  Sometimes, but not always, this may suggest how much they may be willing to 
contribute to any settlement proposal. Do some parties and their representatives seem to speak a disproportionate 
amount of the time? Sometimes, but not always, it may seem like the parties with the most to say may have the most 
to contribute to a resolution. However, at other times it may seem like the parties’ desire to contribute is inversely 
proportional to how much they have to say!  It will be up to you to figure out what all of this means.  As stated 
previously, every case will be different 

15. USE INITIAL MEDIATION TO ESTABLISH A STRUCTURE/FRAMEWORK FOR FUTURE
SESSIONS

Sometimes, it may take more than one mediation session in order for the parties to resolve their disputes. Use the
initial mediation as a foundation for future sessions. Depending upon the circumstances, you may need to schedule 
separate sessions with different groups of parties who have different interests so that other groups of parties are not 
just waiting around impatiently. Encourage the parties by focusing on the progress they have made during their 
session. Remind them that not every case will be settled at the first mediation session. Explain to them that it often 
takes time for the “seeds of settlement” to germinate. At the conclusion of your mediation session, gather all of the 
participants and review with them what was accomplished during your time together and what work still needs to be 
done. In the event that the parties agree to participate in future mediation sessions, give the parties “homework 
assignments” so they know what they will need to do in order to prepare for their next sessions.  Ask them about 
such things as: 

(a) Expert reports from doctors, economists, etc.;
(b) Production of records and documents such as tax returns;
(c) Whether the parties can agree to an expert whose opinion will be dispositive of a certain issue (for example,

an appraiser for a home or business in a dispute involving the value of property or tax ramifications of
certain settlement structures); and
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(d) Who will agree to serve as “lead attorney” for the purpose of contacting the mediator when everything is
gathered and the parties are ready for the next mediation session?

Wherever possible, it is recommended that you attempt to secure a specific date for your follow-up mediation 
sessions at the conclusion of the initial session, when the participants and key decision makers are still in the same 
room at the same time. Once the parties have left the mediation and scattered in their separate directions, a certain 
amount of momentum can be lost and it can be challenging to get the participants back together again. 

16. ASK THE PARTIES AND THEIR REPRESENTATIVES FOR HELP
As mediators, we usually know much less about the parties’ disputes than anyone else. The parties, their lawyers

and their representatives have lived with their cases for months, years and, sometimes, even decades. We should ask 
the parties how we can help them resolve their disputes. We should ask them whether there is any information they 
might need in order to help them better understand or evaluate their case or the other parties’ positions in the case.  
Frequently, parties must have several reasons to justify changing their evaluations of their case. Sometimes, “new” 
or “different” information can provide them with the rationale to support such a change. 

17. TAKE EXCELLENT NOTES
During multiple party mediations, mediators will be challenged to carefully listen to all of the parties’ interests,

needs, motivations, concerns and settlement proposals.  During private sessions, they will be asked to share certain 
information with other parties and keep other communications private and confidential. They will be asked to keep 
track of every settlement proposal and counter-proposal. At times, this can be quite confusing and exhausting. Relax.  
Take a deep breath. Take your time. Carefully review every proposal you are authorized to make with the parties and 
their counsel. Carefully review with them what you are authorized to share with others and what is not to be 
disclosed to anyone else.  Repeat these steps every time in every private session. When in doubt, do not be 
embarrassed to ask the parties and their counsel for help and for clarification. Make sure you completely understand 
every settlement proposal you are authorized to communicate. If you do not understand the proposal, how can you 
accurately communicate it to someone else.  There is a well-known maxim in the construction industry: “Measure 
twice. Cut once.” This is also sage advice for mediators. Develop a note-taking system that will work for you.  
Whatever works for you is fine.  Just do it. 

18. WRITE IT UP
Helping the parties in a multiple party mediation can be a frustrating, challenging and exhausting process.

Helping the parties in a multiple party mediation memorialize the terms and conditions of their mediated settlement 
agreement can be just as challenging, exhausting and frustrating. Mediators must make sure that they and the parties 
take as much time as is necessary to write up their agreement correctly. The process of drafting a mediated 
settlement agreement can sometimes take even longer than the negotiation stage of the mediation process.  
Anticipate this when you schedule the mediation conference. With respect to drafting mediated settlement 
agreements, technology can be a great ally.  During your pre-mediation communications and conferences with the 
parties’ attorneys, encourage them to bring their laptop computers with them to the mediation. Ask the attorneys (or 
one of them) to come with a template for the settlement agreement itself.  While the precise terms of the settlement 
may be unknown prior to mediation, certain standard language and clauses are known in advance: identification of 
the settling parties, identifying the dispute being settled, preferred release language, governing law, binding effect 
and opportunity to confer with counsel and stipulations to venue for enforcement of the agreement, to name a few.  
Caution the attorneys that if they want the written settlement agreement to be confidential it must say so in the 
agreement. No confidentiality attaches to the written agreement unless the parties agree otherwise.  § 44.405, Fla. 
Stat.  If the parties are able to reach a full or partial agreement, their counsel can modify their existing settlement 
agreement forms and create draft agreements containing proposed language for the new mediated settlement 
agreement. The parties can then exchange these drafts with each other and review with their respective clients.  The 
parties and their counsel may require numerous drafts to get it right, but it is worth taking the time to do it right. 
Mediators should also encourage attorneys to bring with them to mediation their preferred language for Releases. 
Through the years, there have been many cases in which parties settled their disputes at mediation, only to have the 
settlements collapse when they could not agree upon the language to be contained in the “Standard Release.” Please 
don’t let this happen in your mediation. 
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There is nothing wrong with helping the parties reach partial resolutions.  Sometimes, it may be too difficult to 
resolve all of the issues involving all of the parties in a multiple party mediation. However, mediators can often help 
the parties streamline their dispute by resolving some of the claims against some of the parties. When this happens, 
mediators should encourage the parties to memorialize their partial agreements contemporaneously, so they are able 
to terminate their participation in the mediation process as quickly as possible without incurring additional expenses. 
Mediators can then focus their attention on assisting the remaining participants in the multiple party mediation. 

19. PUBLICITY AND DEALING WITH THE MEDIA
Multi-party mega mediations increase the probability that the dispute has drawn the attention of the media.

Discuss this possibility in advance with the parties and their counsel. Confidentiality must be maintained at all costs. 
This may include parties who do not wish to be photographed or videotaped walking into the location where the 
mediation will be held.  There is little that can be done to prevent the press from showing up at the mediation even 
though they are not permitted into the mediation room itself. This situation is exacerbated if mediation is being held 
at a location, such as a hotel, that neither the parties, their attorneys nor the mediator control. 

However, the reaction to the press can be planned for and should be discussed with the parties and their counsel. 
One solution is simply to shut the mediation session down altogether. Another is to recess the session so that the 
parties can seek an order from the court if the press refuses to leave.  Again, dealing with the media is a subject that 
should be thoroughly discussed with the parties and their attorneys and the solutions agreed to in advance. 
Obviously, each situation will be different so be flexible and creative in your solutions. 

20. FOLLOW UP
Sometimes, for a variety of reasons, your case may not be resolved at the conclusion of the allotted time for the

mediation session. We strongly encourage mediators to be pleasant, polite, patient and persistent. We encourage 
mediators to call or e-mail the parties’ counsel and inquire about the status of their case. Sometimes, things may 
have changed since your last mediation session. Perhaps some of the “seeds of resolution” have germinated and the 
parties, their attorneys and their representatives are changing their evaluations a little bit. It never hurts to ask if you 
can be of any further assistance.  Following up is an excellent way for you to demonstrate your concern and interest 
for the participants, your commitment to the mediation process and your devotion to professionalism. 

Mediation is an excellent process for resolving disputes short of fully litigating a lawsuit with all of the risk and 
substantial costs associated with litigating the case through trial. Successfully mediating cases with multiple parties 
not only multiplies the cost effectiveness of mediation, but also provides so many parties with closure and certainty 
of result. 

_____________________________ 
1 Since mediation laws and rules may vary from jurisdiction to jurisdiction, it is imperative that mediators and advocates be intimately 
familiar with the applicable state and federal mediation laws, statutes and rules of procedure where they practice, and which may come into 
play in a complex, multi-party, multi-jurisdictional dispute. 
2 In the event the case has been ordered to mediation by a trial court, the court must approve of the appearance of a party representative by 
teleconference or excuse the appearance of a party.  The court’s permission should be secured well in advance of the scheduled mediation 
conference. 
3
 See also, e.g. Rule M-3, American Arbitration Association Commercial Mediation Procedures (2012). 

4 In some jurisdictions, attorneys may be required to provide copies of their mediation summaries to opposing counsel.  This may 
significantly influence the amount of information they will include in their summaries.  Counsel should be aware of this requirement. 
5 See § 44.403, Fla. Stat.; Rule 1.720(i), Fla. R. Civ. P.; see also Rule M-10 Confidentiality, American Arbitration Commercial Mediation
Procedures (2012).  
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